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Before: Ju d g e W eisberg er
Sta tem ent of the Ca se

     These ca ses a re before m e ba sed u pon severa l Petitions for A ssessm ent of Civil Pena lty



filed by the Secreta ry ( Petitioner) a lleg ing  viola tions by Jim  W a lter Resou rces ( Respondent)
of va riou s m a nd a tory sa fety sta nd a rds set forth in Title 30 of
the Code of Federa l Reg u la tions.  Pu rsu a nt to Notice, Dock et
No. SE 95- 369 wa s hea rd in Hoover, A la ba m a  on Ja nu a ry 17 a nd 18, 1996, a nd Febru a ry 27,
1996.  The pa rties settled fou r of the six orders a t issu e,1 a nd the tw o rem a ining  orders w ere
litig a ted. 

The pa rties ea ch w aived the opportu nity to file a  post hea ring  brief, a nd in lieu
thereof, presented  a  closing  ora l a rg u m ent.

Finding s of Fa ct a nd Discu ssion
I. Order No. 3192511

A . Petitioner=s Ca se
On A pril 10 , 1995, a t a pproxim a tely 11:00 p.m ., K eith Plyla r, Cha irm a n of the

UM W A  sa fety com m ittee, perform ed  a  bim onthly exa m ina tion of the Ea st A  a nd B belts.  A t
a pproxi-  m a tely 12:30 a .m ., he observed floa t coa l du st in the a ir, severa l Aba d @ top a nd bottom
rollers ( Tr. 24), a nd severa l bottom  rollers tu rning  in coa l on the floor2.  He indica ted tha t
the belt w a s not a lig ned, the ta il roller w a s ru nning  in a n a ccu m u la tion of coa l tha t w a s
tw enty fou r to thirty six inches deep, a nd coa l du st w a s being  blown in the a ir.  Plyla r a lso
noted tha t the belt w a s cu tting  into the belt fra m es3 which were hot to the tou ch.  He a lso
noted  a ccu m u la tions u nder the rollers, a nd on the roof a nd ribs of the entry. 

Plyla r indica ted tha t the conditions tha t he observed presented a  h a za rd in tha t friction
cou ld be crea ted, a nd a d ditiona l coa l du st cou ld be thrown into the a ir.

Plyla r opined, ba sed u pon fifteen yea rs experience work ing  u nderg rou nd in coa l m ines,
tha t the a m ou nt of the a ccu m u la tions of coa l tha t he observed, a nd its bla ck  color indica ted  a
Acontinu ing  bu ildu p@ over a  A[m ]a tter of d a ys@ ( Tr. 33).  In

                                               
1On February 27, 1996, Respondent, with the concurrence of

Petitioner, presented motions to approve settlements regarding
these four orders, and the remaining docket numbers (infra, III
and IV).

2The rollers a re m eta l a nd  a re a pproxim a tely fou r feet long .  Sets of three top rollers
w ere loca ted  a bou t five feet a pa rt a long  the leng th of the belt.  A  sing le bottom  roller w a s
loca ted  a bou t every ten feet.

3The terms Abelt frames,@ Abelt stands,@ and Abelt
structures,@ are all synonymous.

this connection, he noted tha t the coa l a ccu m u la tions va ried betw een three inches a nd tw enty-
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fou r inches deep, a nd extended for the entire leng th of the belt from  the hea d er inby to the
ta ilpiece.  He opined tha t du e to the extensive a m ou nt of floa t du st on the roof, ribs, a nd floor,
the m a teria l ha d  not a ccu m u la ted Awithin a  m a tter of hou rs@ of his exa m ina tion
( Tr. 79).

A t 1:45 a .m ., Plyla r pointed ou t the a bove conditions to Bobby Ta ylor, Jim  W a lter=s
Sa fetym a n, a nd  a sk ed him  to shu t down the belt in order to clea n it, a s there w a s a  Asevere
ha za rd@ to m iners work ing  nea r the belt line ( Tr. 24).  A ccording  to Plyla r, Ta ylor told him
tha t he a g reed tha t the condition w a s ba d  enou g h to shu t down the belt, bu t tha t he did not
ha ve a ny a u thority to do so.  Plyla r su g g ested tha t Ta ylor g et in tou ch with som eone who did
ha ve this a u thority.  Ta ylor ca lled Trent Thra sher the shift forem a n.  Plyla r indica ted tha t
a fter Ta ylor ta lk ed to Thra sher, he ( Ta ylor) inform ed him  ( Plyla r) tha t A. . . they didn=t ha ve
a nyone to pu t on this belt line a t this tim e@
( Tr. 26).

Plyla r indica ted tha t on Asevera l occa sions,@ ( Tr. 45) he ha d  observed Asm oldering @ or
Ag lowing  spots@ ( Tr. 43, 44), a nd sm ok e on the belt line.  He opined tha t these conditions
were ca u sed by the belt not being  a lig ned properly, a nd the belt

Acu tting  into the belt sta nds@ ( Tr. 45).  A lso he indica ted tha t, Apretty frequ ently@, ( Tr. 45)
m iners ha d  reported fires to him  tha t they ha d  seen in the m ine.

Plyla r ca m e ou t of the m ine a t a pproxim a tely 4:30 a .m .  A t tha t tim e, no one w a s
clea ning  the belt line.  Plyla r ca lled the M SHA  office a t a pproxim a tely 7:00 a .m ., to report
the conditions tha t he ha d  observed, a nd to requ est a  section 103( g ) inspection. 

John Thom a s Terbo, a n M SHA  inspector, testified for Petitioner.  On A pril 11, 1995,
a t a pproxim a tely 9:45 a .m .,
Terbo inspected the Ea st B- belt in the presence of La rry
M org a n, the d a y shift m ine forem a n a nd La rry Spencer, the u nion representa tive.  He indica ted
tha t he com m enced his exa m ina tion of the ou tby a nd of the B- belt, a nd continu ed inby down
to the ta il roller, a  d ista nce of a pproxim a tely 5,000 feet.  Terbo indica ted tha t to the best of
his recollection the belt w a s ru nning  w hen he a rrived  a t the site.4  A ccording  to Terbo, he
observed coa l du st in the a tm osphere.  A lso, he noted tha t the floor, ribs, a nd roof, inclu ding
the cross cu ts, w ere bla ck  for the entire leng th of the belt.  He indica ted tha t since norm a lly
                                               

4Keith Wayne Ely, an MSHA supervisory ventilation
specialist, indicated that at 10:07 a.m., the A-belt was not
running.  He indicated that, in general, if the A-belt is not in
operation, then the B-belt is not in operation.  It is not
necessary to make a finding as to whether the belt was operating,
when the order at bar was issued.  The issues presented by the
order will be resolved based on a consideration of continued
normal operations which includes activation of the belt line.
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these a rea s a re white du e to the presence of rock  du st, the bla ck  color w a s Avery obviou s@ ( Tr.
94).  He a lso observed  an a ccu m u la tion of coa l du st on the sta rter box.  Terbo testified tha t
there w a s floa t du st, bla ck  in color, on top of a ll com ponents inside the sta rter box.5  He noted
tha t opening  a nd closing  of electrica l conta cts in the box, which occu rs when power to the belt
is tu rned on a nd off, ca n ca u se a rcing .  He opined tha t the coa l du st A[a ]bsolu tely@ did not
resu lt from  spilla g e ( Tr. 100).

A ccording  to Terbo, the ta il roller a nd Anu m erou s@ ( Tr. 101) m eta l belt rollers w ere
tu rning  in coa l du st on the floor.  He indica ted tha t the eventu a l g rinding  of the coa l du st
ca u sed by these conditions ca n resu lt in the produ ction of fine du st which cou ld becom e
a irborne, a nd provide fu el for a  fire.  Terbo noted tha t som e rollers w ere hot, a nd the belt
sta nds w ere Aextrem ely hot@ ( Tr. 106).  A lso, the belt w a s cu tting  into the sta nds, a nd there
were a ccu m u la tions on the sta nds.  Terbo indica ted tha t w ith continu ed norm a l opera tions, it
w a s Ahig hly lik ely@ tha t these conditions wou ld contribu te to a  fire ha za rd ( Tr. 105). 
Terbo opined tha t, in the event of a  fire, inju ries to m iners
a t the fa ce a s a  resu lt of sm ok e inha la tion wou ld ha ve occu rred, ina sm u ch a s the belt entry
w a s ventila ted by inta k e a ir which flowed inby to the fa ce.

A ccess to the fa ce w a s by w a y of vehicles tha t tra veled on
a  tra ck  loca ted next to, a nd pa ra llel to the belt.  A ccording  to Terbo, A[i]t w a s very obviou s if
you  tra veled this tra ck  entry, a nd su pervisors tra vel this tra ck  entry on a  shift by shift ba sis,
tha t you  cou ld see these conditions were there@ ( Tr. 111).  He a lso noted tha t the a ccu m u la tions
extended 5,000 feet, a nd tha t Athese conditions@ ( Tr. 111), w ere noted in the fire boss book
Ad a ting  ba ck  to A pril 4th of >95" ( Tr. 109).  He opined tha t the a ccu m u la tions he observed
did not occu r in one d a y, a nd tha t they ha d  existed A[f]or d a ys@ ( Tr. 115). He ba sed this
opinion u pon the extent of the tota lly bla ck  a ccu m u la tions tha t extended for 5,000 feet, a nd
covered the roof, ribs, a nd floor.

Terbo issu ed  an order a lleg ing  a  viola tion of 30 C.F.R.

                                               
5On cross exa m ina tion, it w a s elicited tha t du st in the sta rter box ca n only be seen

when the cover is rem oved.

' 75.400 which provides tha t Acoa l du st, . . . sha ll be clea ned u p a nd not be perm itted to
a ccu m u la te in a ctive work ing s, . . .@

B.  Respondent=s Ca se
D a vid G able, the a ssista nt m ine forem a n a t the No. 7 M ine, ha s sixteen yea rs

experience a s a  m iner.  He did not observe the belt in qu estion on A pril 11, prior to its
inspection by Terbo.  G a ble first observed the belt on A pril 11, a rou nd noon.  He indica ted
tha t there w a s not a n Ainordina te a m ou nt of spilla g e@ on the belt line ( Tr. 156).
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G a ble testified tha t M org a n, who w a s present when the a rea  w a s inspected by Terbo,
told him  tha t he ( M org a n) did not feel tha t the spilla g e w a s enou g h to w a rra nt a n order, a nd
A[t]ha t w e ha d people work ing  in the a rea  trying  to ta k e ca re of this problem  . . .@ ( Tr. 198).

G a ble indica ted tha t, in g enera l, coa l norm a lly slips off from  the ribs, a nd tha t spilla g e
from  belts is a n everyda y occu rrence.  A ccording  to G a ble, when he observed the entry a t issu e
it w a s A[b]la ck  to g ra y@ ( Tr. 188).  He a lso indica ted tha t he did not see the ta il roller, or
other rollers tu rning  in coa l du st.

C.  A na lysis
    1.  Viola tion of 30 C.F.R. ' 75.400
Respondent did not proffer the testim ony of M org a n or other eyewitness to the

conditions observed by Terbo on A pril 11.  Hence, there is no eyewitness testim ony to
contra dict Terbo=s testim ony reg a rding  his observa tions on A pril 11.  In this reg a rd, I note tha t
G a ble testified tha t the entry w a s bla ck  to g ra y when he observed it a  few hou rs a fter Terbo=s
inspection, a nd tha t he did not see the ta il roller or other rollers tu rning  in coa l du st.  I find
this testim ony insu fficient to rebu t Terbo =s testim ony a s to wh a t he observed du ring  his
inspection.  I thu s a ccept Terbo=s testim ony.  I find tha t there w a s a n a ccu m u la tion of coa l
du st in the B- belt entry to the extent a nd deg ree testified to by Terbo.  ( See, Old Ben Coa l
Com pa ny,
1 FM SHRC 1954 ( D ecem ber 1979)). 

Plyla r testified tha t, a s observed by him  a t a pproxim a tely 12:30 a .m ., on A pril 11, there
w a s a n a ccu m u la tion of coa l, bla ck  in color, betw een three inches a nd tw enty- fou r inches deep,
for the entire leng th of the belt a t qu estion.  There is no evidence tha t the m a teria l observed
by Plyla r ha d been clea ned prior to Terbo=s inspection, a nd tha t the coa l du st observed by
Terbo ha d ju st a ccu m u la ted.  There is no evidence to esta blish specifica lly when the coa l du st
observed by Terbo ha d been deposited in the a rea s noted by him .  I discou nt entirely M org a n =s
hea rsa y opinion tha t the spilla g e w a s a n everyda y occu rrence, a nd  w a s not enou g h to w a rra nt a
section 104( d) order.  I find tha t hea rsa y opinion is inherently u nrelia ble, a nd hence this
testim ony is disreg a rded. 

G a ble indica ted tha t spilla g e from  belts is a  Acom m on occu rrence@ ( Tr. 154), a nd tha t
w h a t he observed m idda y on A pril 11, w a s not Aa n inordina te a m ou nt of spilla g e@ ( Tr. 156). 
However, ta k ing  into a ccou nt the bla ck  color, depth, a nd extent of the coa l du st
a ccu m m u la tions,6 I find tha t the coa l du st ha d been Aperm itted to a ccu m u la te@ in the entry a t
issu e, a nd in the sta rter box.  I thu s find tha t it ha s been esta blished tha t Respondent did
viola te section 75.400 su pra .
                                               

6I find tha t the a ccu m u la tions covered the roof, floor a nd ribs of the entry a t issu e for
the entire leng th of the entry.
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2.  Significant and Substantial

A "significant and substantial" violation is described in
section 104(d)(1) of the Mine Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mine safety or health hazard." 
30 C.F.R. ' 814(d)(1).  A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable likelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature."  Cement Division,
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commission explained its interpretation of the term "significant
and substantial" as follows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum, the Secretary of
Labor must prove:  (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety-
contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nature.

In United States Steel Mining Company, Inc., 7 FMSHRC 1125,
1129, the Commission stated further as follows:

We have explained further that the third element
of the Mathies formula "requires that the Secretary
establish a reasonable likelihood that the hazard
contributed to will result in an event in which there
is an injury."  U.S. Steel Mining Co., 6 FMSHRC 1834,
1836 (August 1984).  We have emphasized that, in
accordance with the language of section 104(d)(1), it
is the contribution of a violation to the cause and
effect of a hazard that must be significant and
substantial.  U.S. Steel Mining Company, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel Mining Company,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

As set forth above, (I)(C)(1) infra, the evidence clearly
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establishes a violation of section 75.400 supra.  Based upon the
testimony of Terbo, as corroborated by Plylar, I find that due to
the extensive presence of coal dust, fine coal dust in the air,
and rollers turning in dust, the violation contributed to the
hazard of a fire or explosion.  The belt may not have been
running when initially observed by Terbo.  However, taking
cognizance of the extent of the violative conditions herein,
I find that the hazard of a fire or explosion would have
been contributed to given the continuation of normal mining
operations, i.e., the mining of coal and the running of the belt.

In analyzing the third element set forth in Mathies, supra,
i.e., the likelihood of an injury producing event, I note that
carbon monoxide sensors were placed at intervals along the entry,
the belt was flame retardant and resistant, and no injuries had
been reported at Respondent=s mines due to the type of conditions
observed by Terbo.  However, I place more weight on the existence
of the following:  the extent a nd depth of the coa l du st a ccu m u la tions, the presence of
floa t coa l du st in su spension, the presence of coa l in a  sta rter box where a rcing  is possible, the
presence of hot rollers a nd sta nds, the fa ct tha t the belt w a s cu tting  into som e sta nds, the
a ccu m u la tion of coa l on a nd a rou nd the sta nds, a nd the presence of rollers tu rning  in du st.
I conclu de, ba sed on a ll these circu m sta nces, tha t g iven continu ed m ining  opera tions, the ha za rd
of a  fire or explosion w a s rea sona bly lik ely to ha ve occu rred.  Fu rther, ba sed u pon the
u ncontra dicted testim ony of Terbo, I conclu de tha t shou ld this event ha ve occu rred, it w a s
rea sona bly lik ely to ha ve resu lted in a n inju ry of a  rea sona bly seriou s na tu re.  For these
rea sons, I conclu de tha t the viola tion w a s sig nifica nt a nd su bsta ntia l.

3.  Unwarrantable Failure

In essence, it appears to be Respondent=s position, as
articulated by Gable, that spillages are common, and that the
conditions observed by Terbo were not out of the ordinary and did
not have to be cleaned up.  Also, it appears to be Respondent=s
position that, in general, extensive accumulations can occur in a
short time.7  However, the record clearly establishes that
accumulations had existed as early as midnight April 11, and had
been reported to management at approximately 1:45 a.m., on
April 11.  Terbo indicated that two persons were observed
cleaning at the tail of the B-belt.  However, there is no
evidence of any other efforts made to clean the extensive
                                               

7 In this connection, I note the testim ony of Plyla r, on cross exa m ina tion, wherein he
indica ted tha t if a  belt is ou t of a lig nm ent, la rg e a ccu m u la tions, bla ck  in color, ca n resu lt in a
Ashort a m ou nt of tim e@ ( Tr. 63).  He a lso indica ted tha t this ca n occu r if the hea der becom es
Aja m m ed u p w ith rock s@ ( Tr. 62).
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accumulations that extended for 5,000 feet.  I thus find that the
record fails to establish that significant efforts were made to
clean the accumulations until Terbo=s inspection.  In addition,
taking into account the depth of the accumulations, their extent,
and their obvious black color, I conclude that the violation
herein was the result of more than ordinary negligence and
constituted aggravated conduct.  I thus find that the violation
resulted from Respondent=s unwarrantable failure (see, Emery
Mining Corp., 9 FMSHRC 1997 (1987)).

4.  Penalty

I find, consistent with the discussion above, (I)(C)(3)
infra,) that Respondent=s negligence was more than ordinary.  I
also find that the violation herein was reasonably likely to have
resulted in a fire or explosion causing a serious injury.  I thus
find that the level of gravity was high.  Further, taking into
account the history of section 75.400 violations at this mine, I
find that a penalty of $6,500 is appropriate.

II. Order No. 3194841.

A.  Violation of 30 C.F.R. ' 75.1725

    1. Petitioner=s Case

Plylar inspected the A-belt on April 10, at approximately
11:30 p.m.  At that time, he observed that the belt was out of
alignment, and was cutting into the belt stands.  He testified,
in essence, that the belt was running on top of some rollers that
were partially lying on the floor, as both ends of these rollers
were no longer attached to the stand.  Plylar noted that several
rollers were missing, and several top rollers were Ajammed up
together@ (Tr. 238).  He indicated that the belt frame was hot to
the touch.  According to Plylar, there was an accumulation of
coal under the belt drive and the take-up rollers, which extended
the entire length of the belt line.

Plylar indicated that the accumulations had been covered by
rock dust, and extended for the entire belt length which was more
than 4,000 feet.  According to Plylar, he had seen the conditions
that he had testified to in the past, and that Aseveral of these
conditions@ had been written up in the fire boss book Afor the
last several days.@  (Exh. G-1, Par. 10).  Plylar noted that he
had never seen a belt line A . . . with this extent of damage to
it or this extent of belt cutting into the frames . . .@
(Tr. 246).



9

A t a pproxim a tely 12:35 a .m ., Plyla r recom m ended to Ta ylor to tu rn off the belt. 
Ta ylor responded tha t he did not ha ve the a u thority to shu t it down.  A ccording  to Plyla r, he
requ ested of Ta ylor to shu t the belt down beca u se of the ha za rd resu lting  from  the belt cu tting
into the fra m es which cou ld ca u se the belt to sm older.

On A pril 11, K eith W a yne Ely, a n M SHA  su pervisory ventila tion specia list, inspected
the Ea st A - belt, a nd  w a lk ed
the entire leng th of the belt inby to the B- belt.  A ccording  to Ely =s contem pora neou s notes,
( Exh. G -6), a t the first crosscu t inby the ta k e- u p roller, a  roller w a s lying  on the floor, bu t
w a s not ru bbing  a g a inst a ny m a teria l on the floor, a s the belt w a s not in opera tion.  A t a  ha lf
crosscu t ou tby bra ttice No. 13 8 , one end of a  roller ha d com e loose from  where it w a s
su spended by a  ha ng er, a nd  w a s lying  on the floor.  A t bra ttice No. 14, a  bottom  roller w a s
m issing  w hich a llowed the belt to ru b a g a inst the belt sta nd.  A t bra ttice No. 16, tw o sta nds
w ere being  ru bbed by the belt.  A t bra ttices Nos. 21 a nd 22, there w ere rollers on the bottom .
 A t bra ttice No. 24, there w a s a  roller with one end on the floor.  A t bra ttices Nos. 29, 31,
32, a nd 38, the belt w a s ru bbing  a g a inst the belt sta nd.  A  roller w a s m issing  a t bra ttice No.
38.  A t bra ttice No. 42, there w a s a n a ccu m u la tion of coa l tha t w a s eig ht inches deep, ten
inches wide, a nd extended for tw enty- fou r inches.  A t bra ttice No. 44, the sta nds w ere too hot
to tou ch. 

                                               
8Ely had identified the various brattices as brattice 13,

etc.  In the test of this decision, the brattices are identified
as brattice No. 13, etc.
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Ely noted tha t the belt w a s ru bbing  a g a inst the belt sta nd ca u sing  g rooves u p to one
inch deep.9 A ccording  to Ely, a t one loca tion the belt stru ctu re ha d worn to the point where it
w a s no long er solid, bu t ha d been cu t into tw o pieces.  Ely indica ted tha t he ha d tou ched the
belt stru ctu re with the ba ck  of his ha nd, a nd it w a s so hot tha t he ha d to rem ove his ha nd. 

Ely indica ted tha t if one end of a  roller ha d becom e deta ched, a nd  w a s lying  on the
floor, the end tha t w a s still a tta ched a nd not rota ting  cou ld becom e hea ted by the belt ru bbing
a g a inst it.  A lso, the m ovem ent of the belt cou ld ca u se the roller end tha t w a s on the floor to
ru b a g a inst the floor, a nd crea te friction a nd hea t.  A ccording  to Ely, if the belt is not a lig ned
properly, a nd tra vels from  side to side, it ca n ru b a g a inst the m eta l belt sta nds, a nd ca u se the
belt to becom e fra yed.  Shou ld this occu r, the fra yed ends ca n g et w ra pped u p a rou nd the
bea ring s resu lting  in a n Aem bers@ type condition
( Tr. 347).

Ely indica ted, in g enera l, tha t the conditions tha t he observed wou ld lea d directly to a
fire.  He expla ined tha t this conclu sion w a s ba sed u pon the presence of coa l which w a s a  fu el
for the fire, a long  w ith a n ig nition sou rce i.e., friction a long  the belt ca u sed by the ru bbing  of
the belt a g a inst the sta nds, a nd som e rollers rolling  in coa l du st.  A ccording  to Ely, since the
cited entry w a s in inta k e a ir, a nd the work ing  section w a s loca ted inby, it w a s hig hly lik ely
tha t the resu lting  fire wou ld ca u se inju ries du e to sm ok e inha la tion.

Ely opined tha t the viola tion resu lted from  Respondent =s u nw a rra nta ble fa ilu re.  In this
connection, he indica ted tha t the belt w a s exa m ined ea ch shift, a nd tha t the cited conditions 
cou ld be seen from  the tra ck  w hich ra n a long side ninety percent of the belt line.  He noted
tha t the bla ck  discolora tion of the sta nds w a s Avery evident@ ( Tr. 310).  He term ed the
condition of the rollers a s Aobviou s@ ( Tr. 310).  He sta ted tha t the ig nition sou rces, i.e., the
coa l a ccu m u la tions, w ere Aobviou s@ ( Tr. 310).  Fu rther, beca u se the belt tra veled from  one side
to a nother a nd  w a s not a lig ned properly, he conclu ded tha t it ha d not been well m a inta ined. 10

                                               
9On cross examination it was elicited that only nine stands

were damaged.

10 Ely a lso indica ted tha t entries in the fire boss book  confirm ed tha t the cited
conditions existed for som e tim e.  I do not pla ce a ny w eig ht on this testim ony.  The fire boss
book  is the best evidence of its contents.  However, the fire boss book  w a s not offered in
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 Ely conclu ded tha t the cited conditions ha d not been crea ted within one shift, a nd tha t it took
severa l da ys for the conditions to ha ve developed.  His conclu sion w a s ba sed on the la rg e
nu m ber of m issing  rollers, the existence of g rooves in the m eta l sta nds, a nd the observa tion tha t
a  nu m ber of rollers w ere connected to the sta nd on only one end, lea ving  the other end lying
on the floor.

                                                                                                                                                      
evidence.

Ely issu ed a  section 104( d)( 2) order a lleg ing  a  viola tion of 30 C.F.R. ' 75.1725( a )
which provides a s follow s:  AM obile a nd sta tiona ry m a chinery a nd equ ipm ent sha ll be
m a inta ined in sa fe opera ting  condition a nd m a chinery or equ ipm ent in u nsa fe condition sha ll
be rem oved from  service im m edia tely.@

2.  Respondent=s Evidence
On A pril 11, G a ble a ccom pa nied Ely w a s du ring  the entire inspection of the Ea st A -

belt, which w a s a pproxim a tely one m ile long , a nd conta ined 4,000 to 5,000 rollers.  G a ble
indica ted, in response to a  lea ding  qu estion, tha t it is Anot u ncom m on@ for
eleven rollers to be m issing  ( Tr. 387- 388).  G a ble opined, in essence, tha t the conditions cited
by Ely did not present a ny sa fety ha za rd to m iners.

G a ble indica ted tha t the belt, a nd cords conta ined in it, a re ru bber, a nd fire resista nt. 
G a ble indica ted tha t, in norm a l opera tions, spilla g es a re clea ned by tw enty- five m iners whose
sole ta sk  is to clea n the belt line.
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Bill W oodw a rd, a  self em ployed consu lta nt, who ha s desig ned a nd helped insta ll belt
lines in u nderg rou nd m ines, testified for Respondent.  W oodw a rd indica ted tha t a s a  consu lta nt,
he visits a n u nderg rou nd m ine five or six tim es a  m onth, a nd inspects belt lines.  W oodw a rd
opined tha t if bottom  rollers a re m a k ing  conta ct w ith the belt sta nds, the belt w ou ld not be
u nsa fe to people.  He opined tha t the m a in problem  w ith m issing  rollers is da m a g e to the belt.
 He indica ted tha t if eleven rollers w ere ba d or m issing  a long  a  one m ile long  belt line, the
belt w ou ld becom e u nsa fe if the problem s w ith the rollers existed for A[p]roba bly fou r or five
da ys a  w eek @ ( Tr. 40) ( Febru a ry 27, 1996).11  He opined tha t shou ld this occu r, A . . . tha t
w ou ld be m ore da m a g e to the belt tha n a nything  else@ ( Tr. 40) ( Febru a ry 27, 1996).

A ccording  to W oodw a rd, if a  belt is ru bbing  a g a inst a  sta nd, it ca n ta k e tw o to three
da ys, or Aw eek s,@ Am onths,@ or Aa  few  d a ys,@ for the belt to cu t into the sta nd ( Tr. 42)
( Febru a ry 27, 1996).  He expla ined tha t it depends u pon how h a rd the belt is ru bbing  a g a inst
the sta nd, a nd the type of belt involved.  W oodw a rd sta ted tha t, in essence, stu ck  rollers, a nd
belts not being  a lig ned properly a re Avery com m on@ conditions ( Tr. 47)

                                               
11 The tra nscript of the continu ed hea ring  on Febru ra y 27, 1996, is cited by reference

to the pa g e of the tra nscript a nd the da te i.e., Febru a ry 27, 1996.

( Febru a ry 27, 1996).  He sa id tha t it is A[v]ery, very com m on@ for belts to be fra yed a t their
ed ges, a nd it is Acom m on@ for belts to com e in conta ct w ith the sta nds ( Tr. 47) ( Febru a ry 27,
1996).  W oodw a rd  opined tha t the conditions listed in the order a t issu e w ere not u nsa fe for
m iners.

3.  A na lysis
In essence, it a ppea rs to be Respondent=s position tha t the belt w a s not u nsa fe to

m iners, since less tha n tw o tenths of a  percent of the rollers on the belt w ere ba d, a nd only
nine sta nds, i.e., less tha n nine tenths of a  percent of the sta nds, w ere da m a g ed.  I reject this
a rg u m ent for rea sons tha t follow .
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I a ccept Ely=s opinion tha t the belt in qu estion w a s not m a inta ined in a  sa fe condition.
 Respondent did not rebu t or im pea ch Ely =s testim ony reg a rding  the following  conditions:  the
belt w a s not in a lig nm ent a nd  w a s conta cting  som e belt sta nds, ten rollers w ere m issing , a nd a t
three loca tions one end of a  roller w a s lying  on the floor.  These condition ca n ca u se hea t a nd
friction which ca n lea d to sm ok e or a  fire.12  I reject G a ble=s opinion tha t the belt w a s sa fe, a s
the record does not set forth in su fficient deta il the fa cts tha t he took  into a ccou nt which
form ed the ba sis for this opinion.  I a lso reject W oodw a rd =s opinion tha t the cited conditions
w ere not u nsa fe to m iners.  On cross- exa m ina tion, W oodw a rd  w a s a sk ed to expla in why the
following  conditions do not present a ny ha za rds to m iners:  the belt being  ou t of a lig nm ent, the
belt ru nning  into the sta nds, a nd the presence of stu ck  rollers.  His response is a s follow s:  A[i]t
ju st don=t@ ( Tr. 67) ( Febru a ry 27, 1996).  The only other expressed ba sis for his opinion w a s
his relia nce on the a ssu m ption tha t the belt in qu estion sa tisfied M SHA  requ irem ents, a nd
wou ld not bu rn.  There is insu fficient evidence in the record to predica te a  finding  reg a rding
the com position of the belt, a nd the deg ree to which it w a s fla m a ble.  Fu rther, a s set forth in
Ely=s credible testim ony, other conditions w ere present which cou ld ha ve ca u sed a  fire.  I thu s
find tha t there is a n insu fficient ba sis to pu t a ny relia nce u pon W ooda rd =s opinion.

For the a bove rea sons, I find tha t the belt w a s in Au nsa fe condition@, a nd no u nsa fe
com ponents ha d been rem oved when cited.  I thu s find tha t it ha s been esta blished tha t
Respondent did viola te section 75.1725( a ) su pra .

4.  Significa nt a nd Su bsta ntia l

                                               
12 See, Exs. G -13, G -14 ( Pa r 2.13), a nd G -15.

There is no evidence in the record tha t there ha ve ever been a ny inju ries to m iners a t
the su bject m ine, resu lting  form  the cited conditions.  A lso, ca rbon m onoxide m onitors w ere in
pla ce a long  the belt line.  Fu rther, there is no evidence tha t there w a s a ny viola tive coa l
a ccu m u la tion a long  the belt line.  Nor is there a ny evidence tha t the belt m a teria l did not
m eet M SHA  specifica tions.

However, I note the following :  The com bina tion of the viola tive conditions, the
presence of coa l, the presence of friction a s testified to by Ely a nd not contra dicted or
im pea ched, the u ncontra dicted testim ony of Ely tha t the sta nds w ere hot to the tou ch, a nd the
fa ct tha t the entry w a s ventila ted by inta k e a ir which wou ld ha ve ca rried a ny sm ok e g enera ted
by the friction resu lting  from  the viola tive conditions down to the work ing  section.  Ba sed on
these fa ctors, I conclu de tha t the viola tion w a s sig nifica nt a nd su bsta ntia l ( See, M a thies, su pra ).

5.  Unw a rra nta ble Fa ilu re
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Respondent did not im pea ch or contra dict Ely =s testim ony tha t the viola tive conditions
observed by him  w ere obviou s, a nd wou ld ha ve been noted by a  person tra veling  a long side the
beltw a y perform ing  a n inspection.  There is no evidence a s to how  long  in fa ct the viola tive
conditions noted by Ely ha d existed.  However, I ta k e cog niza nce of the following :  the extent
of the conditions observed by Ely, the fa ct tha t g rooves ha d been cu t into a  sta nd to a  depth of
one inch, the fa ct tha t the belt w a s ou t of a lig nm ent a nd not corrected, the fa ct tha t conditions
ha d been observed by Plyla r the shift before, the la ck  of evidence tha t these conditions w ere
corrected betw een the tim e observed by Plyla r a nd reported by him  to Ta ylor, a nd su bsequ ently
observed by Ely the following  shift, a nd the la ck  of evidence tha t Respondent m a de a ny
sig nifica nt a ttem pt to correct these

conditions.  Ba sed on a ll these fa ctors, I conclu de tha t the viola tion herein resu lted from  m ore
tha n ordina ry neg lig ence, a nd rea ched the level of a g g ra va ted condu ct.  I thu s find tha t the
viola tions resu lted from  Respondent =s u nw a rra nta ble fa ilu re ( See, Em ery, su pra ).

6.  Pena lty
Considering  the fa ctors set forth in section 110 ( i) of the A ct, I find tha t a  pena lty of

$6,500 is a ppropria te.
III.  Order Nos. 3016179, 3192505, 3021493, a nd 3192465

A t the hea ring , Respondent, w ith the concu rrence of Petitioner, m a de a  m otion to
a pprove the settlem ent the pa rties a rrived a t reg a rding  these orders.  It is proposed to redu ce
the tota l pena lty from  $13,000 to $8,600.  I ha ve considered the representa tions a nd
docu m enta tion su bm itted, a nd I conclu de tha t the proffered settlem ent is a ppropria te u nder the
criteria  set forth in section 110 ( i) of the A ct.
IV.  Dock et Nos. SE 95- 358, SE 95- 339, SE 95- 367, SE 95- 344       a nd SE 95-476

A t the hea ring , Respondent, w ith the concu rrence of Petitioner, m a de a  m otion to
a pprove the settlem ent the pa rties a rrived a t reg a rding  these ca ses.  It is proposed to redu ce the
tota l pena lty from  $41,289 to $14,621.  I ha ve considered the representa tions a nd
docu m enta tion su bm itted, a nd I conclu de tha t the proffered settlem ent is a ppropria te u nder the
criteria  set forth in section 110 ( i) of the A ct.

ORDER
It is ORDERED tha t, w ithin 30 da ys of this decision, Respondent sha ll pa y a  tota l

pena lty of $36,221.
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